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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

ARISTA RECORDS, LLC, a Delaware limited Case No. 6:07-cv-06197-H(
liability company; ATLANTIC RECORDING
CORPORATION, a Delaware corporation; BMG| UNIVERSITY OF OREGON'S REPLY IN
MUSIC, a New York general partnership; SUPPORT OF MOTION TO QUASH
CAPITOL RECORDS, INC., a Delaware PLAINTIFFS' SUBPOENA

corporation; ELEKTRA ENTERTAINMENT
GROUP, INC., a Delaware corporation;
INTERSCOPE RECORDS, a California general
partnership; LaFACE RECORDS, LLC, a
Delaware limited liability company; PRIORITY
RECORDS, LLC, a California limited liability
company; SONY BMG MUSIC
ENTERTAINMENT, a Delaware general
partnership; UMG RECORDINGS, INC,, a
Delaware corporation; VIRGIN RECORDS
AMERICA, INC., a California corporation;
WARNER BROS. RECORDS, INC., a Delaware
corporation,

Plaintiffs,

V.

DOES 1-17,

Defendants.
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The University of Oregon (University) currently finds itself on a battleground not of its
own making. By challenging Plaintiffs’ overbroad and burdensome subpoena, the University has
attempted to protect the fundamental privacy rights of its students, conserve limited public
resources, and to provide pertinent information for the Court’s consideration regarding whether
Plamtiffs’ discovery efforts are appropriate. Sadly, the University’s efforts thus far have been
met by accusations that the University is obstructing the process and even conspiring with law
breakers.! Those accusations are not warranted. Certainly it is appropriate for victims of
copyright infringement to lawfully pursue statutory remedies. However, that pursuit must be
tempered by basic notions of privacy and due process. The record in this case suggests that the
larger issue may not be whether students are sharing copyrighted music, but whether Plaintiffs’
investigative and litigation strategies are appropriate or capable of supporting their conclusory

allegations.

THE COURT MAY RECONSIDER ITS ORDER GRANTING PLAINTIFFS LEAVE TO
TAKE IMMEDIATE DISCOVERY

The Court has the inherent power to reconsider its Order based on new evidence,
Interscope Records v. Doe, 2007 U.S. Dist. LEXIS 73627, * 4 fn 8(D. Kans.Oct. 1, 2007)
(Further evidence or argument by the University of Kansas pursuant to a motion to quash, would
enable the court to reconsider its position on the scope of discovery and the finding of “good
cause” sufficient to warrant ex parte discovery). Before Plaintiffs may properly obtain the
identities of the Doe Defendants through a compulsory discovery process, Plaintiff must support
those allegations with facts sufficient to defeat a summary judgment motion. This standard does

not require Plaintiff to prove a claim as a matter of undisputed fact, but instead to produce

: Pj!a%rétiffs suggest the University is engaged in an “effort to permit {its] students to infringe unabated.” Opposition,
p. 2,92
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evidence within its control sufficient to establish a prima facie claim. Best Western Int'l, Inc. v.
Doe, 2006 U.S. Dist. LEXIS 56014, *11-15 (D. Ariz. July 25, 2006).

Since expedited discovery is a discretionary process, it follows that the Court ‘may also
consider information relating to Plaintiffs’ conduct. The request should be viewed in light of the
entire record to date. Semitool, Inc. v. Tokyo Electron Am., 208 F.R.D. 273, 275 (N.D. Cal 2002)
quoting Merrill Lynch, 194 F.R.D. at 624. Where the record shows more intent to harass than
anything else, expedited discovery is simply not appropriate. Merrill Lynch, Pierce, Fenner &
Smith v. O'Connor, 194 F. R.D. 618, 623 (ND Ill. 2000). The same is true if the discovery is
fairly characterized as a fishing expedition, causing needless expense and burden to all
concerned. Such discovery runs counter to the important but often neglected Rule 1 of the
Federal Rules of Civil Procedure, which requires that all rules "shall be construed and
administered to secure the just, speedy and inexpensive determination of every action." North

River Ins. Co. v. Greater N.Y. Mut. fns. Co., 872 F. Supp. 1411, 1412 (E.D. Penn. 1995).

ADDITIONAL INFORMATION REGARDING PLAINTIFFS’ ALLEGATIONS AND
ITS CONDUCT

Plaintiffs were granted leave to conduct expedited discovery based upon their ex parte
motion and the supporting declaration of Mr. Linares. That declaration made a number of broad
representations to create the impression they had sufficient information to warrant extraordinary
relief, including the following:

¢ “[The] Doe Defendants, without authorization, used an online
media distribution system ... to download Plaintiffs’ copyrighted
works and/or distribute copyrighted works to the public. Plaintiffs’
Memorandum, page 2.

e “Plaintiffs already have developed a substantial case on the merits

against each infringer.” Id., page 7.
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